DROITS COLLECTIFS, CONTROLE PRIVE ET DOMAINE PUBLIC

The IPR
 on life forms do not contribute to the conservation of biodiversity. On the contrary, patents on genes and the PVP
 are weapons which are massively destroying everything that is alive. The industry constrains plants and animals to an identical reproduction in terms of death-alive clones on which it has the property right, and it bans any different life forms. Life has always been reproduced through differentiation: Thus biodiversity was born and increases with each generation. The peasants have always renewed it by selecting and preserving the diversity and the variability of plants and animals which correspond best to their needs. It has become a commons, which is anchored in the public domain. Today they have to enforce their collective rights to use the biodiversity and must prevent it from destruction by private intellectual property rights.

The WTO imposes on every country to accept either patents on plant varieties or another "sui généris" system of IPR. The PVP is often presented as the only bearable alternative to patents. However and contrary to the patent, the PVP can be applied for a variety that had been discovered in the fields of peasants and not only for a new variety based on breeding. There is no obligation to indicate the origin of the varieties or the methods of selection that have been used. “Benefit sharing" and "national sovereignty over plant genetic resources", which tried to stop the plundering of the "common heritage" under the CBD
, seem to be illusionary as regards this legalization of the biopiracy. Originally it has been accepted in return for farmers being granted to freely propagate the protected variety for their own use. Just like the "breeder’s privilege" which means that a breeder can freely use a protected variety for the selection of other varieties, the "farmer’s privilege" originated from the impossibility for a breeder to prove if his variety or another was reproduced in the field of a peasant or was used by one of its competitors. Indeed, the PVP was based on the distinct, uniform and stable morphological characteristics which derive in the peasant’s field or changes in the case of cross-breeding, just like the common catalogue. The distinctiveness, uniformity and stability (DUS) as a legal instrument have caused the disappearance of all the local peasant varieties by prohibiting the exchange of these seeds under the pretext that they are too much diversified and variable to be registered in the catalogue. DUS also refuses farmer’s access to the PVP so that they can not protect their varieties from biopiracy. Therefore the seed industry applies DUS in many countries until today.
By means of transgenes, which are easily identifiable by genetic markers, the owner of a patent can perfectly trace his intellectual property in the fields of the farmers and along the supply chains. Thus he can charge royalties or prohibit the farm-saved seeds. In order to give the same advantage to the PVP, the UPOV
 convention of 1991 extended the protection of the PVP to the "essentially derived varieties" and defined the variety by "the characteristics that result from the genotype”. This allows considering farm-saved seeds as a copy and authorises the PVP holder to trace his property by its genetic characterisation. Europe has ratified this system and allows the patenting of genes (and their function) which characterize a variety as a result of an invention. As it does not indicate the selection methods that have been used but authorizes the sale of varieties with genes that are patented and result from biotechnologies other than genetic engineering (cellular fusions, mutated plants, nano...), without any information for farmers or consumers who do not want these. Thus these new "hidden GMO" are already in our fields and on our plates. All the bilateral or regional agreements, which are concluded today everywhere on planet as a result of the failure of the WTO, impose this triple protection of the catalogue, UPOV 91 and the patents.
The objective of the workshop will be to think about other "sui généris" systems that the civil society must oppose to this total confiscation of the living. The IT PGRFA
 recognizes the "rights of the farmers to save, use, exchange and sell farm-saved seed", subject to the national legislations. This reservation allows states to incorporate the rights of the farmers, but in no case they are allowed to prohibit them completely, which the majority of them however does by means of the IPR and the obligatory catalogue. The workshop will have to define a strategy how to obtain the effective recognition of farmer’s rights using the existing legal avenues especially in certain countries of the South.
For the propagation of their seeds on farms, the farmers must have access to the reproducible varieties of the domain public which are today prohibited for the majority and locked up in the gene banks. A reproducible variety has to result from a selection method that is accessible for the end-user who is the farmer. This is not the case with hybrids or with clones originating from modern technologies of cellular manipulation handling cellular that are only now present in the catalogues and on the market. Out of regions where agriculture for food production still allows the reproduction of peasant seeds, the access to the resources locked up in the banks is becoming the first problem to be solved. The workshop will have to determine a strategy for opposing the privatization of seed collections by the trust of the firms which usurped the whole of seeds locked up in the bank of Spielberg’s apocalypse in Norway.

In order to assure the essential contribution of farmers to the conservation of biodiversity, farmers must be able to protect the varieties, which they renew, from biopiracy and contaminations. The workshop will also have to find ways of defending the regional varieties, of opposing the appropriation of peasant seeds by industry and the GMO-contaminations all over the country, in particular of the centres of origin and the still existing public collections. 
There are many concrete actions to deepen in this workshop: Emptying the gene banks, rebuilding them under the responsibility of the civil society, cultivating the biodiversity in the fields and the gardens, exchanging and spreading the reproducible seeds in the respect of the rights of the farmers who have saved and renewed them, developing houses of seeds... 
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� Intellectual Property Rights


� Plant Variety Protection


� Convention on Biological Diversit, Rio 1992


� International Union for the Protection of New Varieties of Plants �(Union pour la Protection des Obtentions Végétales)


� International Treaty on Plant Genetic Resources for Food and Agriculture





