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Trade measures are governmental

tools to influence trade. When used

in international regimes, they are 

intended to make the regime more

effective. The simplistic argument

that trade measures should be reserved

to trade treaties must be rejected. 

Whether trade measures are appropriate

for any particular treaty depends on 

their role in that treaty.

Steve Charnovitz

Abstract


The analysis of the Codex Alimentarius with an emphasis on its organizational  context represents a particularly interesting case study of the institutional foundations of international trade because the Codex has been designated by the WTO's SPS agreement as its global standard for food safety. As a joint FAO/WHO body the Codex is strategically situated right on the interface between the WTO and the UN system. In order to facilitate a focus on the hopefully sustainable interaction between environmental, social (i.e. health in our case) and economic (i.e. international trade) issues we shall limit ourselves here to the issue of the negotiations of international regulations governing trade in genetically modified food. These negotiations are centered around the WTO, the Codex, and the Cartagena Protocol on Biosafety.

1.
Introduction


The Purpose of this paper is to take up the challenge launched by the theme of the interdisciplinary colloquium of the Geneva-based Institut universitaire d'études en développement in June 2002, i.e. "A reflection on the institutional foundations of world trade." This heading might well be considered a mere slogan, a useful label for an academic gathering, in fact that is very often what happens in such events. In this case, however, we are faced with a theme that is indeed of greatest importance, but which at the same time in general does not receive enough attention. In the discussion of sustainable development policies there is often a tendency in academia, but also in the media and among NGOs, to limit the analysis to concepts  such as international trade, North-South equity, food safety and food security, and to leave those intergovernmental organizations that are developing and implementing the key policies such as the WTO or UN organizations hanging in the air like impenetrable black boxes suspended on some virtual strings. Important as these concepts are, they are directly related to these black boxes, and a good understanding of these issues requires that we attempt to comprehend what is going on inside them.

This paper therefore tries to make a contribution toward an explanation of those  institutional forces and their legal foundations that drive a particular aspect of world trade, namely the negotiation of international regulations governing world trade in food products. For the purpose of the present case study we shall limit our discussion to standards which are or will soon be applicable under WTO law, specifically to environment-related food standards that are an increasingly important and new concern for international environmental law. Most of these negotiations presently deal with genetically modified (GM) food products which are the main topic of this paper. At the center of this analysis we find a little-known but highly influential UN body, the Codex Alimentarius, which is the implementing arm of the Joint FAO/WHO Food Standards Programme, with a Secretariat in Rome, another unit for health-related issues in Geneva, and which furthermore includes about twenty committees and task forces hosted by the corresponding Ministries in a number of countries.

2.
Public International Law Facing a Two-fold Uncertainty: 


Scientific and Legal

The adoption of the Convention on Biological Diversity (CBD) at the 1992 Rio Conference resulted, among many other results, in a general decision to negotiate a protocol for the "... safe transfer, handling, and use" of genetically modified (GM) food (Article 19.3). The introduction of GM crops into international trade in 1994
 triggered an intensification of already ongoing negotiations over their international regulation, which was crowned, on January 29, 2000, with the adoption of the Cartagena Protocol on Biosafety. 

WTO law, international environmental agreements such as the CBD, which is of particular pertinence here, and standards governing the international trade and safety of food products have been three essentially separate areas of public international law until recently. The Biosafety  Protocol has changed this because it is "neither a pure environmental nor a pure trade agreement."
 It forces us to create bridges not only between the two areas of the protection of agricultural biodiversity - the Protocol's fundamental mandate - and the trade regime of the WTO, but we also need to include human health, a concern which is mentioned numerous times in the Protocol's text but which nevertheless constitutes a grey area because the Biosafety Protocol (BP) does not specify to what extent human health concerns are covered by its provisions. Interpretations vary from a limitation to health problems caused by genetically modified pollen to a much broader application.

As its name indicates, the Codex Alimentarius is a food standard. Its main mandate consists according to its statutes in "protecting the health of the consumers and ensuring fair practices in the food trade."
 Its fundamental role is to make sure that food importing countries do not make specious claims invoking inadequate food safety standards in order to protect their domestic food producers from the competition of imports. In the  implementation of this role the Codex relies on and emphasizes "scientifically sound standards."
 The problem here is that science very often does not provide clear-cut answers to the decision-makers, in fact scientific methods tend to be very vaguely defined as those methods which are used in their research activities by the scientists in a given area. 

What makes the Codex's reliance on science as the ultimate arbiter more tenuous is the fact that scientists of any given discipline are frequently in disagreement among themselves, in fact the practice of science is to an important extent characterized by controversies and by the recognition by scientists of incomplete knowledge and uncertainty.
 Such controversies are particularly important with regard to health-related policies. Recent cases such as the use of bone meal for animal fodder, or HIV testing procedures of blood destined for transfusions have tragically shown the inadequate knowledge of the experts in several countries. Indeed the notion of "scientific evidence" is often shrouded in uncertainties.
 The clashes of this concept  with the precautionary principle have arguably become the most fundamental, far-reaching and politically sensitive bone of contention in trade policy between the EU on one hand, and the US, Australia, and Canada on the other hand. This applies particularly to the BP and to the Codex Alimentarius, but also to several other areas, as has been shown for instance in Australia's dramatic isolation over its unrelenting disagreement with the inclusion of precautionary language regarding invasive alien species at the CBD's 2002 Conference of the Parties.

How does a multilateral organization deal with scientific uncertainty? Well, if one looks at the functioning of the Codex Alimentarius the answer might be: by developing extraordinarily intricate, not to say bureaucratic, procedures
 for the elaboration of its standards and for their acceptance by the member countries. In all fairness, this heavy-handed way of functioning in order to achieve global legitimacy and consensus is certainly unavoidable given the importance and sensitivity of food safety, the complexities of trade, and the huge differences between the member countries with regards to national preferences and capacities, not to mention the economic, cultural and religious aspects of food.

Dealing with scientific uncertainty requires two distinct processes, namely risk assessment and risk management, the latter being the process of deciding very generally what should be done at the political level with the results of the scientific investigation. In our case it refers to deciding whether the importation of a GM food product should be allowed, and under what conditions. Contrary to a common myth it should be stressed that these two dimensions are not separate or subsequent processes; rather, they are intricately linked and interdependent. For instance it is the political level which finances and directs the thrust of the scientific analysis; at the same time, however, it is the scientific level which through the communication of the fruits of its research may prompt the political instances either into action or into justifying benign neglect. Although the two levels are not separated, it is important to realize that the political decision-makers are the ones which have to assume the final responsibility, they therefore need to maintain their autonomy and distance from the scientists in order to be able to act on the scientific findings. 
 That is particularly important in an area that is as new and evolving as quickly as the evaluation of the safety of GM crops, and that is fraught with incomplete knowledge, controversies, and scientific uncertainties. This applies for potential threats both to human health and to agricultural biodiversity.

To make matters more complex for the decision-makers (not to mention academic researchers...), there is just as much uncertainty concerning the legal aspects of the Codex Alimentarius. The problem here is that the Codex norms are voluntary for member countries, as expressed by the Secretary
 of the Codex Alimentarius Commission, Alan W. Randell, PhD: 

"There is no obligation within the rules or procedures of the Codex Alimentarius Commission for governments to accept or apply Codex standards."
 

At the same time, however, the WTO's SPS agreement - being everything but voluntary - unequivocally and very precisely stipulates the Codex as its food standard in its Annex as follows:

... for food safety, the standards, guidelines and recommendations established by the Codex Alimentarius Commission relating to food additives, veterinary drug and pesticide residues, contaminants, methods of analysis and sampling, and codes and guidelines of hygienic practice.

As of this writing in June 2002, the Codex has not finalized any standards yet regarding GM food products, but it is approaching the conclusion of an intense four-year negotiation process involving several of its Committees and a Task Force aiming at the creation of a set of standards in this domain. This GM standard will probably be concluded shortly, and it might then replace to some extent the Biosafety Protocol as an SPS standard, because standards outside the Codex are recognized by the SPS agreement as international food safety standards only to the extent that they deal with matters not covered by the Codex.
 

Thanks to this tight linkage with the SPS agreement the Codex standards need to be considered as "a kind of 'semi-binding' legal framework,"
 or as "quasi-obligations"
 even though the Codex itself represents an entirely voluntary standard. That is why Randell continues the above citation with the next sentence as follows: 

"The value that may be attributed to Codex standards therefore comes from external sources." 

This situation which may well seem somewhat quixotic, understandably causes a considerable amount of legal uncertainty for Codex members.
 To make matters still more complicated, it is often assumed that even Codex recommendations and guidelines, not just standards, are considered as essentially binding under WTO/SPS. It is submitted, nevertheless, that there is really no convincing reason to believe that these legal uncertainties cannot be solved. Some legal experts are wondering if the transformation of the Codex into an international treaty might reduce this legal uncertainty. Alexia Herwig concludes that such a transformation seems unnecessary and possibly even counterproductive.
 On the other hand, it is undoubtedly much more unlikely that a real functional ambivalence inherent in the Codex's two-headed and essentially conflicting mandate of protecting the health of the consumers, and at the same time of ensuring fair practices in the food trade, can ever be reconciled as long as these two functions are not separated institutionally.
 

3.
The Logic of Multilateral Institution Building

As we are living in an era of increasing interdependence and complexities, it is to be expected that the relationships and interactions between multilateral agreements and institutions in different functional sectors are becoming increasingly important. The traditional compartmentalization or 'clinical isolation'
 between different sectors of international law, especially trade law, and other sectors of international law which are administrated by UN organizations, has become more and more outdated. This exercise in pigeonholing is what Laurence Boisson de Chazournes denounces rightfully as 'archéologie juridique.'
 

International law has become increasingly sensitive to these demands. It has started to "go beyond the current fragmentation of traditional international law."
 In fact, "the WTO has moved to the centre stage of international law,"
 and as the trade regime has assumed far greater responsibilities than the old GATT 1947 its interface with a number of UN-administered agreements has become more and more complex, and also of course far more politicized. One may arguably speak of a real revolution of international law, especially with regard to dispute settlement. These WTO provisions are so much more powerful than those of any multilateral environmental agreement that especially the negotiation of the Biosafety Protocol "gave raise to long discussions about the appropriate relationship"
 between the BP and the trade regime. This true just as much regarding the relationship between the WTO and the Codex Alimentarius. 

As a matter of fact, it is submitted that the above-cited few lines in the Annex of the SPS agreement which chain the Codex standards to the SPS agreement represent the boldest stratagem in multilateral institution building ever attempted! What happened is truly amazing: On one hand we had this non-binding set of food standards which at the end of the Uruguay Round was over thirty years old, and which was consensual, technical, and not very politicized: 

Before 1995, the Codex was quite aptly labeled ‘a Gentleman's Club’ (WTO 1995)
. This metaphor captures the fact that the Codex initially functioned as a more or less closed community which was quite unaffected by international rule of law and where confrontations between strong national political interests were not put to the fore. Codex committees were essentially fora for quite technical discourses even though the economic interests of member states often played an important role... In addition, the notion ‘Gentleman's club’ referred to the norm that all involved parties should refrain from obstructing the progress of Codex discussions, even when substantial disagreement emerged. A Codex member might disagree with the profile and content of a standard and have no intention of adhering to it, but nevertheless would abstain from halting the process. Thus, it was entirely voluntary for member states to base their national regulations on Codex standards. As long as the standards had limited authority, the costs of demonstrating gentlemanship were relatively low. 

This peaceful setting was blown to pieces simply through the introduction of those five lines contained in the SPS agreement's Annex, the moment the WTO agreement entered into force. The result has been a completely new kind of institution in charge of protecting multilateral food standards and ensuring fair practices in the food trade, with an entirely different kind of modus operandi:

The SPS Agreement changed the rules of the game dramatically. Codex decisions were given more influence than before. Members realized that not engaging in these decisions could have serious consequences. For example: member states could be ‘pressured’ by a Codex decision into lowering their own standards, Codex decisions could be (mis-)used as excuses for disguised barriers to trade, member states could end up in spending time and resources on legitimating deviations from Codex standards, and finally, and probably most importantly, not adhering to Codex decisions could create serious legal complications in future WTO disputes.

One may truly wonder to what extent the international community has been and has become aware of these developments, of their institutional ramifications, and of their potential political, socio-economic and legal (not to mention environmental) implications. This author concludes that the linkage between the Codex and the SPS agreement was established too quickly and too tightly, and without sufficient consideration of the potential consequences. 

4. 
Dark GM Clouds on the Horizon: "beef-hormones bis"?

As soon as the Codex-SPS linkage was established, the Commission was faced with the thorny issue of standards for beef-hormones. After a very unusual and close vote in 1995 the matter made its way through the WTO's dispute settlement body. The 1998 WTO ruling in the beef-hormones case
 in favor of the US and Canda, against the European Commission (EC),  was based to some extent on scientific expertise administered by the Codex. This is clearly a case involving environment-related food safety standards, not only because animals obviously are part of the environment, but also because the hormones and antibiotics contained in the wastes of livestock cause increasing concerns about their potential impact on the quality of drinking water, and furthermore because this non-therapeutic administration of hormones increases the need for antibiotics. Through this ruling the US and Canada are trying to force the EC to import hormone beef which is illegal in all EU member countries. It is clear, therefore, that the EC did not act in a discriminatory or protectionist manner, rather, it acted to uphold societal values which are not amenable to being subject to scientific inquiry. Indeed, as Thomas Cottier points out, these broader values are not adequately addressed by the SPS agreement:

The cases adjudicated so far show that science plays a predominant role. Yet there are other societal, ethical and political factors at stake with which the present framework has difficulty coping in a systematic and organized manner. Indeed, trans-Atlantic tensions caused by the beef-hormones dispute result less from scientific disagreement than from diverging societal and ethical perceptions in the public at large.

This ruling of the WTO dispute settlement body in my view represents a fundamental error in judgement which jeopardizes the credibility and legitimacy of both the Codex and the WTO, in fact it represents a real Pyrrhic victory for the cause of free trade and a defeat for the kind of democracy which is characteristic of all industrialized countries. What happened here was that fifteen of the world's most transparent and least corrupt democracies endowed with some of the world most excellent scientific and technological infrastructures reached - through their well-established democratic procedures - a consensus decision with regards to beef hormones in spite of the fact that they generally experience enormous difficulties in reaching consensus on anything. The trade regime has notified the international community through this ruling that it considers itself to be placed above the values and principles of these fifteen democracies. That stance is to be rejected flatly, no intergovernmental organization has the right to violate a consensus decision of this breadth and importance, and to take such a prerogative on itself in a situation where the GATT principles of nondiscriminatory trade, i.e. most-favored nation treatment and national treatment are by no means impinged upon.

We may not have seen the end of this story yet. The EC might very well have been able to win this case on technical grounds if it had invoked the SPS agreement's Article 5.7
 which provides for the right of an importing country to apply  precautionary measures, provided they are based on science and reviewed from time to time. The reason why the EC chose not to go this route is because it wanted to make it very clear and explicit that its decision is not subject to review but permanent. The EU prefers to pay well over US$ 100 million per year in punitive customs duties on some of its exports to the US and Canada rather than being burdened with this kind of a temporary solution. This is a large enough sum to be an important and ongoing irritant, but it doesn't really damage the EU's economy seriously, and the EU doesn't seem to be in a hurry to settle this case. 

As the Codex-SPS linkage has pushed us into the deadlock of the hormones case, there are fears now that the tensions surrounding GM labelling might lead us into an even worse trade conflict over very similar kinds of stakes and issues related to the debate over scientificity and other values that have bedeviled the SPS agreement since its entry into force in 1995: Are we heading toward a case of  "hormones bis," i.e. will history repeat itself in the case of the mandatory labelling of imports of genetically modified food products from the US and Canada into the EU? 

On one hand we have again mainly the US and Canada claiming that GM labelling is "misleading" for the public once the authorities in charge of regulating food safety have made their decision presumably for the common good. On the other hand there is a strong feeling in Europe that information like GM labelling is a basic human right that doesn't require any scientific justification of any kind, and as in the cases of kosher, vegetarian, calories-reduced, organic or whatever food, it is up to the consumers to decide which kind of food they desire to eat, and for that purpose they need labels. It is truly ironic that in other cases the United States Freedom of Information Act has given that country's citizens extensive rights to information which are envied elsewhere. Such a trans-Atlantic trade conflict might escalate and it could  jeopardize the benefits of a rule-base trade regime through a rise in protectionism, regionalism, and bilateralism with unpredictable consequences. Especially for the multilateral environmental agreements such a trend might be disastrous; how can one imagine any kind of multilateral trade and environment negotiations if on the trade side bilateral agreements are setting the tone? We  have already started to go down that slippery road with the so-called TRIPS-plus bilateral agreements that force developing countries into accepting patentability provisions regarding plant varieties that go well beyond the TRIPS agreement's hotly debated Article 27.3.(b).

At the Codex Alimentarius at least, there seems to be a general awareness that such an outcome might be detrimental to its legitimacy, and the GM problem is therefore a very sensitive issue. The Europeans may in the end accept GM food, especially if they are offered new products which offer real or perceived advantages, but the likelihood that they will yield to political and economic pressures against labelling seem presently very slim. It may well be that GM food exporting countries like the US realize this and will not wish to take the chance of achieving another and probably more costly Pyrrhic victory. It may also happen, however, that this realization will express itself in a proactive way through changes in the SPS agreement: 

A better framework to deal with such concerns and to differentiate them from economic protectionism needs to be developed. In future work, it will be necessary to provide adequate room and an appropriate methodology for assessing such arguments and concerns in dispute settlement. This is important not only for dealing with traditional issues of quarantine regulations, but more significantly in adjudicating on matters relating to genetically modified organisms (italics added) in the new age of biotechnology.

Last but not least, there is an urgent need to look at ecological and economic issues in a comprehensive and integrated way which I submit should be called an ecolomic approach in order to facilitate such interlinked analyses and negotiations. In the case at hand here we can certainly end by stating that the European Union is simply too big and too rich to be pushed around without defense, and that it seems to be increasingly conscious of its economic clout. United States, Canada, WTO, Codex Alimentarius, beware.
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